Temporary Agency Work Across the European Union
Introduction
Temporary agency workers are typically amongst the most vulnerable UK workers, often found in the lower paid jobs, particularly in the catering, call centre and care sectors. The agency workforce is also significantly younger than the average.
Compared to people in permanent employment, agency workers currently lose out in terms of pay, holidays, entitlement to family-friendly rights such as maternity, paternity leave and parental leave, and are often excluded from training and other career development opportunities.
Background and Recent Developments on the Draft Temporary Agency Workers Directive

In 2002 the European Commission adopted a proposal for a Temporary Agency Workers Directive (TAWD), under which temporary agency workers would receive the same pay and basic working conditions as permanent workers for equal work.

In October 2005 the Commission announced that it plans to scrap or shelve 68 proposed regulations, and there was initially some concern that this would include the draft Temporary Agency Workers Directive.   It has since emerged that talks on the TAWD are still ongoing, albeit at a fairly informal level, but that negotiations have reached an entrenched position with general disagreement on the length of the qualifying period for entitlement to equal pay and conditions.  
Developments on the Services Directive

The Commission’s Services Directive is aimed at improving the free flow of services within the EU, and until 16th February 2006 it included the highly controversial ‘country of origin’ principle which would have subjected agency workers abroad to laws that apply in the country in which their agency originates.  This would have led to a spiralling down of agency worker protection as host countries adjusted regulation to compete with cross border services.   
On 16th February 2006, it was announced that the European Parliament had voted to make several amendments to the Services Directive, including the removal of both the temporary work agency sector and the ‘country of origin’ principle.  These amendments represent a key victory for European trade unions and agency workers in the campaign to achieve real protection for temporary agency workers across Europe.  
In response to the announcement of the amendments, TUC General Secretary Brendan Barber said:

"This is a major victory for social Europe delivered primarily by union campaigning across the EU.

"While we still have some points to press, the Parliament's main left wing and right wing groups have voted to continue the key principle that makes Europe more socially progressive than the US; that we should balance the economic benefits of liberalising trade with the protection of people at work, consumers and the environment.  Today's amendments add up to a series of pragmatic changes that should help ensure that the Services Directive does not undermine social Europe.”
Now that political agreement has been reached, the Services Directive must go back to the European Parliament for a second reading, possibly before the end of 2006, although a date has yet to be confirmed.  It is possible that the directive could be finally passed this year, but it would still take two or more years for member states to transpose it into national law. 

The Aims of the TAWD and the Services Directive Must Be Aligned In Relation To Temporary Agency Workers
If the European Commission is to introduce legislation on the protection of agency workers that is workable and meaningful, the principles and goals of the draft TAWD and the draft Services Directive first have to be aligned so that they are not contradictory or mutually exclusive.  The removal of the temporary agency workers sector and the ‘country of origin’ principle from the draft Services Directive allows for this consistency, and paves the way for more meaningful discussions and progress on the TAWD.

It is encouraging to note that Austria, the last holder of the EU presidency, indicated that it would use its presidency to make progress on the TAWD, but that this depended on progress being made on the Services Directive.  Progress has now been made with the removal of the country of origin principle and the agency sector, and it is important that the union movement puts pressure on Finland, the current presidency holder, to continue Austria’s agenda and bring discussions on the TAWD to the foreground.
Overview of the Temporary Agency Workers Directive
The draft Directive sets out the principle of non-discrimination stating that agency workers shall be given at least the same conditions as those that would apply if they had been recruited directly by the company to occupy the same job.

Basic working and employment conditions covered by the Directive include:

· Pay

· Working time rules, including overtime, work breaks, rest periods and night work

· Holiday entitlements

· Working conditions for pregnant women and nursing mothers

· Protection of children and young people at work

· Protection against discrimination on grounds of sex, race or ethnic origin, disabilities, religion, beliefs, age and sexual orientation.

The Directive was subject to agreement by both the European Parliament and the Council of Ministers, but the Council of Ministers failed to reach consensus.  During four years of talks, a number of Member States, including the UK, Ireland, Poland and Germany have blocked the Directive’s progress.

One point of contention centred on the ‘qualifying period’ before which ‘equal pay’ rights can apply.  The UK Government called for a qualifying period of more than six weeks, whilst trade unions and some Member States, including France and Belgium, called for no qualifying period at all.

The Director General for Employment, Nikolaus Van Der Pas, confirmed on 21 June 2006 that should the Directive continue to be blocked, namely on the issue of the qualifying period, the Commission will withdraw the text and start with a completely new proposal.  

The TUC’s Position

The TUC supports the proposals for a EU Directive on Temporary Agency Work and believes it would set minimum standards for the treatment of agency workers across the EU, enhance the quality of agency work and improve the skills base of the whole workforce.

Studies have shown that compared with other staff, temporary agency workers typically receive lower wages for similar work and are excluded from bonuses and benefits awarded to other employees.  In 2002, average weekly income of agency workers was found to be just 68% of the average weekly income for all employees in the UK.

Temporary agency workers were also found to receive less training, have fewer career development opportunities and a higher rate of workplace accidents.

Temporary Agency Work across the EU

Many EU Member States, both old and new, have already introduced measures giving agency workers equal treatment rights.  There is no evidence that this has had any adverse impact on the flexibility of their labour markets.

TUC research shows that 14 out of 20 EU Member States have introduced legislation giving temporary agency workers the same pay as directly employed workers doing the same or similar jobs, as well as parity with regards to some working conditions.   The working conditions offered to temporary agency workers vary between countries but tend to include such things as sick pay, vocational training and protection from unfair dismissal. The UK is not one of these 14 countries and does not guarantee equal pay for agency workers, or any of the basic conditions listed above that other member states provide.
In a further two Member States – Finland and Sweden – legally binding collective agreements assure that temporary agency workers receive working terms and conditions (including pay) which are comparable to those of directly employed workers.

The TUC states in its report ‘The EU Temp Trade’ published in June 2005, that ‘In most EU Member States the agency worker is, in law, an employee of the temporary work agency and
enjoys the same or similar protections and rights as any other employee.  There is no requirement under UK law for agency workers to be employed either by the agency or by the client company.  Most agency workers in the UK are not employed by the agency or by the client company.’
TUC research also shows that only 4 out of 24 EU Member States do not currently have licensing requirements for temporary work agencies.  The UK is one of those 4 countries without licensing requirements, meaning that UK temps have no protection from exploitation by cowboy job agencies.
Trade Union Activities in Support of the Protection of Agency Workers Across Europe
The TUC was active in putting pressure on the European Parliament to exclude temporary agency work and the ‘country of origin’ principle from the scope of the Services Directive.  It has also been lobbying the DTI and MEPs to put pressure on the Commission to reinstate the draft Temporary Agency Workers Directive.
UNI-Europa lobbied the European Commission and European Parliament by making representations against the inclusion of temporary agency workers from the Services Directive.
The GMB has been putting pressure on MEPs through their Brussels office to prioritise progress of the draft TAWD.

Persuading The Government to Legislate
In October last year, when it was thought that the TAWD would be among 68 proposed regulations to be scrapped or shelved, the TUC General Secretary Brendan Barber pointed out that ‘Under the Warwick agreement, the UK Government promised to lend its support to help the agency workers directive become law.’  Since then there have been ongoing informal talks on the TAWD, but they have reached an entrenched position, and the progress of the TAWD has been very much dependent on progress made on the Services Directive with regard to agency workers.  
The removal of temporary work agencies and the ‘country of origin’ principle from the draft Services Directive represents a major victory for agency workers, not only because it ensures that agency workers will be protected by the laws that apply in the country in which they work, but it increases the viability of the draft TAWD.  It is essential that the union movement builds on this development by continuing its campaign to put pressure on national governments and the Commission to make the TAWD law.  In the UK, we must seek to hold the Labour Government true to their word on the TAWD, and we must put pressure on the Government to further this support by legislating in the United Kingdom.
If we are to have any hope of achieving equal pay and conditions for agency workers in the UK, the CWU needs to develop an effective campaign that raises awareness of the issue amongst both our own members and the public and also seeks to apply sufficient political pressure to enable a rethink. This will not be an easy task and we must seek to liaise, and combine our efforts with all other interested parties. 
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