15 July 2005

 

 

GEORGE DICKSON

Justice Department

Criminal Justice Division

St Andrew’s House

Regent Road

Edinburgh EH1 3DG

 

 

Dear Mr Dickson,

 

SCOTTISH EXECUTIVE - EXPERT GROUP ON CORPORATE HOMICIDE:
 

I have only today learned of the setting up of an Expert Group on Corporate Homicide by the Minister for Justice in the Scottish Executive, Cathy Jamieson with the Group’s remit is to “To review the law in Scotland and to submit a report to the Minister for Justice by the summer, taking into account the proposals recently published by the Home Secretary”. 

 

I note that the Expert Group have decided that a restricted number of individuals and organisations would be "invited" to submit written evidence but as one of the largest Trade Union's in the UK and an organisation that has campaigned strongly for the introduction of new legislation on Corporate Homicide I am taking the opportunity to submit to the Expert Group a copy of the CWU response to the Government's Corporate Manslaughter draft bill for reform published by the Home Secretary”. 

 

The CWU has been campaigning for the introduction of a new Corporate Manslaughter Law since 1997, when the Government first promised to introduce a new offence. After 8 years of waiting, although the government has at long last honoured its commitment to bring forward a corporate manslaughter bill, the bill as it stands is unimpressive and unlikely to have any significant impact on health and safety compliance or on the number of accidents and deaths at work unless it is significantly amended and our response has been to forcibly make that point to the government. With significant amendment the bill has the capacity to become an important and powerful piece of legislation” 

Any new legislation must have the ability to have an impact on the key decision makers and be able to deal with those Directors and Managers who fail to ensure the health and safety of the workforce and the public. This is the only way to ensure real corporate responsibility. The draft bill doesn't propose any sanctions on individual directors and senior managers and we are seeking to press the government to change their minds on this crucial point. Either as part of this legislation or alongside the new Corporate Manslaughter Law the government must fulfil their promise given by the Deputy Prime Minister in the "Revitalising Health and Safety" Strategy in 2000 to impose statutory safety duties upon directors. Unless both these reforms are made, company directors will continue to escape accountability for both 'manslaughter' and other serious safety failures where in all other respects they are seriously culpable. Only yesterday in yet another case, the Corporate Manslaughter charges against the Senior Managers and Directors in the Hatfield Rail Crash prosecution collapsed.  

 

A Private Members Bill from Labour MP Stephen Hepburn designed to give directors new health and safety responsibilities received unanimous support at its second reading in the House of Commons on 4th. March but alas the House was inquorate. The Bill required large companies to make a director at board level responsible for health and safety. In addition directors would face imprisonment in cases where serious breaches of safety law result in death. Stephen Hepburn's Bill was aimed at ensuring that all company directors do what many responsible company directors will already be doing - that is taking all reasonable steps to ensure that their company is complying with health and safety law. Hopefully Stephen will table an amendment to the draft corporate manslaughter bill to achieve the same end. 

In the past year workplace deaths rose by 4% with 235 workers killed including BT and Royal Mail workers and the HSE estimates that some 70% of workplace fatalities are as a result of management failures. The number of workers injured at work has also risen by 9% on the previous year with 30,666 workers suffering major injuries. It is clear that the existing law has failed to inspire a culture of accident prevention in industry. It is the view of the CWU that this will remain the case unless and until the safety of workers and the public are specified as boardroom priorities in law.

 

The Government’s impending law reform on Corporate Killing is to be targeted only holding corporations to account and does not invoke individual liability against Directors and senior managers within that legislation, therefore it is my view that effective accountability and improved standards of work related health and safety will not be achieved via the introduction of such legislation alone.

 

The CWU Conference policy is to strongly support the proposal for making corporate leadership personally responsible for serious breaches of health and safety law within their organisations as making real the threat of personal liability is key to motivating directors and senior managers in companies to comply with Health and Safety Law.

 

At present Directors and Senior Managers can legally insulate themselves from what is going on in the company despite those individuals being the people with the most power. This is bad for Safety and bad for accountability. In view of the fact that the proposed new Corporate Manslaughter Offence will exclude personal liability it is vitally important, that government acts to introduce new positive statutory health and safety responsibilities on Directors and Senior Managers without further delay. The Government must redress the balance of power in favour of victims as currently Industry and the CBI has far too much influence on the government and the HSC.

 

In respect of the questions asked by the Scottish Executive, I set out the response of the CWU below:

 

· Do you agree that the law in Scotland needs to be changed to enable prosecutions of organisations for culpable homicide?

Yes - In England and Wales, there have been dozens of manslaughter prosecutions of directors, managers and companies following work-related deaths, albeit many against large companies have collapsed, in Scotland there has only ever been one (Transco) and the Law is inadequate. Work-related deaths in Scotland are not rigorously investigated and the complex and apparently unaccountable legal process in Scotland leads to fewer prosecutions. A CWU member was recently killed in a Work-related death where Health and Safety Offences by the employer and the Equipment supplier were obvious but the decision was not to prosecute anyone. The current identification principle set down in Scotland in R v Transco (focusing on individual conduct rather than ‘management failure’) is still too narrowly based. 

· What is your preferred option for change, and why?

Our preferred option for the Scottish Executive would be to support the Canadian option of reform and to introduce new positive statutory health and safety responsibilities on Directors and Senior Managers by allowing for those individuals to be prosecuted. The criteria from determining a "gross breach" within the Home Office proposed draft bill is confusing and restrictive. In order for an organisation to be found guilty of the offence of corporate manslaughter a death must have occurred as a result of a failure by senior managers that “amounts to a gross breach of a relevant duty of care.” Moreover, in deciding upon whether or not this particular test has been met a jury must consider whether or not senior managers (a) knew or ought to have known that the organisation was failing to comply with any relevant health and safety legislation or guidance and (b)    were aware, or ought to have been aware, of the risk of death or serious harm posed by the failure to comply. While we believe that failure to comply with health and safety legislation, or indeed a failure to be aware of the risks associated with such non-compliance, should certainly be grounds for prosecution for corporate manslaughter we are concerned that this particular test will be all but impossible to meet in actual court cases because, as the law currently stands, company directors have no legally binding duties in respect of health and safety. So, since there is no obligation for directors to be informed of the health and safety performance of the company, it will be easy under this Draft Bill for directors to argue that they were unaware of failures – or the implications of such failures - within the company. In other words, because a director has no explicit legal obligation to ensure that their company is complying with health and safety law it will virtually be impossible for a jury to conclude that he or she knew or ought to have known that their organisation was failing to do so. The “profit from failure” test must also be removed.

·  Are the Home Office proposals appropriate for Scotland?  If not, why not?

Yes - The proposal for a new Corporate Manslaughter Law in Scotland and is just as relevant as it is for the rest of the UK, however the Home Office proposals as it stands is unimpressive and unlikely to have any significant impact on health and safety compliance or on the number of accidents and deaths at work unless it is significantly amended 

 

·  Should there be a secondary offence and, if so, what should it be?

Yes - We fully support the addition of a secondary offence which focuses on the conduct of company directors and senior managers. We see this as vital as these are the people who ultimately set the policies, resource and control the organisation of safety management within the organisation. We are dismayed that the home office proposals fail to deal with individual liability and the lack of accountability for company directors. In its May 2000 consultation document “Reforming the law of involuntary manslaughter" the Government’s proposals” clearly stated that “the Government is inclined to the view that action against individual directors or officers might be justified even in cases where a company found guilty of corporate killing could pay the fine imposed by the court and/or comply with a remedial order.” Holding Directors and Senior Managers to account for safety within their organisation is crucial if the new proposed legislation is to be an effective means of improving health and safety. By focusing exclusively on corporate liability rather than complementing that focus with provisions designed to also cover individual liability, the Home Office Bill will do very little to encourage the proactive steps in the management of health and safety necessary to prevent work-related deaths.

· Should individual directors be subject to a new offence and how would this vary from existing homicide legislation in relation to individuals?

Yes - The Home Office proposals fail to impose any specific health and safety obligations or duties on company directors. It is therefore vitally important that the government acts to introduce new positive statutory health and safety responsibilities on Directors and Senior Managers. The scope of the Draft Bill should be widened to include individual liability. This could be achieved by allowing for individuals to be prosecuted and convicted for aiding, abetting, counselling or procuring the offence of corporate manslaughter and introducing legally binding health and safety duties for company directors and their Crown body equivalents 

 

· Is the term “senior management” (as used in the Home Office proposals) too restrictive?  Do you have alternative suggestions?

Yes - The definition of senior managers is confusing and restrictive and the focus on senior managers is too narrow. The Draft Bill introduces a “senior managers” test that would open up a loophole through which negligent organisations could escape prosecution (i.e. by delegating health and safety management to non-senior managerial levels they would fall outside of the scope of the Bill and the reach of the law). The Draft Bill must be amended so that work-related fatalities caused by failures at every level of management – not just at senior level – are admissible for use in the consideration of corporate liability for manslaughter.

 

·  Should any new offence apply to the Crown?


Yes - Any new offence must ensure that any exemptions for the Crown do not mean that the existing immunity is removed only to be replaced by others. Crown and Parliamentary Immunity should be removed in a way which ensures that all Crown bodies including Parliament, government departments, government agencies, the prison service, regulatory agencies and the civil service are liable to prosecution for the offence of manslaughter; and 

· Should any reform extend to injury and wider consideration sentences?


Yes - We agree that any new offence should cover serious injuries because it is illogical to prosecute companies, organisations and managers for corporate killing but not to prosecute for example in cases where very serious injury resulted in an individual or individuals who for example end up on a life support machine or paraplegic. The new Canadian law applies to all offences, manslaughter and injury.

· What penalties would you consider to be appropriate?

The Home Office proposals do not introduce any greater penalties than can already be imposed under existing legislation for lesser offences and fails to consider other more imaginative forms of penalty which could be imposed. Fines should be significantly increased for Corporate Manslaughter convictions and the “draft bill” should be amended to specifically require this. Consideration should also be given to fines pegged to the profits or turnover of a company or organisation. E.g. 10% of company profits for a three year period. Directors of convicted companies should suffer automatic disqualification. Probation Orders against organisations should be included within a range of penalties. The Courts should award punitive damages to victim’s families.

 

· Do you foresee significant additional costs with a new offence?

No - We do not see any additional costs. In fact we see an overall saving to the economy as a whole if less people are killed and injured at work as a result of effective deterrents through the new legislation.

· Do you consider that organisations and enforcers may become more risk averse as a result of this legislation?

No - "Risk Aversion" is becoming over-played by the opponents of change who would wish to continue to be shielded by the inadequacies of the present legislation. Good employers would have nothing to fear by the new legislation and in fact would benefit from the fact that those companies an organisations who cut costs by being recklessly negligent in safety terms to become more competitive would be forced to put more effort and resources into risk management and controls. The Government must redress the balance of power in favour of victims as currently Industry and the CBI has far too much influence on the government and the HSC.

 

· Are you aware of any aspects of the legal reforms in Australia and Canada in respect of corporate homicide that you would consider would be appropriate for Scotland?

Yes - Having consulted our sister organisation the Canadian Union of Postal Workers (CUPW) we feel; that the Canadian legal reforms offer some valuable advantages against which the UK legislation should be benchmarked. Directors/Senior Manager are clearly defined and have a wider definition than the home office proposals. Unlike in the Home Office proposals, safety failures at a lower level within the organisation can result in a manslaughter prosecution, as long as failures at a senior management level are connected. A new duty has been imposed every one who manages  or has the authority, to direct how employees work and is under a legal duty to prevent bodily harm or endanger the life of employees or others whilst undertaking the work. Wanton or reckless disregard of this duty which leads to death or injury is grounds for a charge of criminal negligence causing death or criminal negligence causing bodily harm.

Yours Sincerely

 

 

Dave Joyce

National Health, Safety & Environment Officer

