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Regulation and Recognition 
Towards Good Performance in Health and Safety
CWU response to the HSC Consultation Document
 

Introduction
This is the response to the HSC Consultation Document (CD) entitled "Regulation and Recognition - Towards good performance in health and safety" submitted on behalf of the Communication Workers Union which represents 300,000 Postal and Telecommunications industry workers. 
Our membership includes a range of manual, technical and clerical professions including Postal Mail and Parcel Delivery and Processing staff, Call Centre employees, Clerical, Administration and Financial Services workers, Telecommunications Engineers, Mail Processing Equipment Engineers,  Motor Vehicle Maintenance Engineers, LGV and light commercial Drivers, Retail network staff, Security Industry workers and Enquiry Officers. We are fortunate in being able to draw on this broad range of occupations and expertise to inform our views. 
The CWU gives a high priority to the protection of the health and safety of all our members. We aim to provide the best advice and representation to our members and one of our greatest assets is our network of Safety Representatives who we fully support in their work and functions.  To this end the CWU has its own Education and Training Centre where we provide a full range of Safety Representatives Training courses based on the TUC programme. We continually review the training and guidance that we give to CWU Safety Representatives in order to support the valuable work they do to prevent accidents in the workplace and ensure that legislative standards are met.

The CWU is interested in all aspects of health and safety, particularly how to change the law to encourage better practice and to reduce totally unnecessary and preventable deaths and injuries. 
We welcome the opportunity to participate in this Consultative exercise and to make a written submission on the question of Health and Safety Executive (HSE) and Local Authority (LA) interventions strategy and safety Law enforcement which in our opinion requires new impetus. 
CWU policy established by our annual conference has consistently reflected the view that there must be no retreat by the Enforcing authorities (HSE & LAs) from inspection, safety law enforcement and prosecution with increased court penalties for employers who fail to discharge their health and safety obligations, including the availability to the courts of the option of imprisonment for all health and safety offences. Further to this our Union strongly believes that sufficient resources must be provided by government to the HSE/LA enforcers and we continue to call for a new Corporate Killing Offence, Legal Safety duties to be imposed on Directors and greater powers and protection for trade union Safety Representatives.
Death and Injury at Work
The CWU does not view the health and safety at work record of the UK as either commendable or one to be proud of. We do not agree with the Minister's, statement that the "UK has one of the best workplace health and safety records in the world". Every year in the UK the enforcing authorities face the challenge of reducing:
· about 350 fatalities to workers and members of the public due to reportable accidents at work
· some 10,000 early deaths due to past exposure to hazardous agents, for example asbestos
· nearly 29 million working days lost due to accidents and ill health
· 130,000 reportable accidents in UK workplaces last year
· 30,000 of them major injuries 
· An estimated 2 million people suffer from ill-health caused by work.
Much of that injury and illness has resulted from criminal action by an employer, many of whom completely escape any form of sanction let alone prosecution. The role of the HSE and LAs is to focus on significant enforcement, inspection and investigation activity which will reduce these figures and which we believe is the best way to make a worthy contribution.
In the recently published health and safety statistics 2003/04 the HSE reported 235 fatal injuries to workers in 2003-04, an increase of 4% on the 227 recorded in 2002-03. They also said the rate of fatal injury to workers increased in 2003-04 from 0.79 deaths per hundred thousand workers to 0.81 - an increase of 3%. The trend in both the number and rate of fatal injuries was generally downwards in the 1990s; however there have been two rises since then, in 2000-01 and in 2003-04.
Whilst the numbers of formally reportable deaths has reduced over the
years, the numbers of major injuries have not and it is difficult to see 
how the CD and the associated "Hampton Review" can argue that the 
regulatory outcomes in relation to safety are 'excellent'.
It should be noted that ILO's Work Standard Index now ranks Britain as 21st out of 23 developed nations and 18th in Western Europe in health and safety protection.


Executive Summary 
Our submission will focus on the key questions raised in the CD of health and safety legislative enforcement and future regulatory priorities. In summary we recommend that:
· If the Government, HSE and LAs are serious about encouraging  employers to take their health and safety responsibilities seriously the HSE and LAs must be provided with sufficient resources so that it can put in place as a priority a robust inspection and enforcement regime as the most effective way to both change workplace culture and reduce injury and ill-health by;
- carrying out More inspections and investigations
- investigating all major injuries 
- enforcing the law and prosecuting those companies and their senior managers and directors in relation to major injuries and deaths where sufficient evidence exists
· The HSE must at the same time re-invigorate its whole Inspection, enforcement and prosecution policy. The criminal health and safety law presently has a "limited role" in most cases where offences are committed and the threshold is already questionably high against which decisions to prosecute are made. 
· The HSE should take enforcement action and prosecute those breaches of the law that do not result in any harm (but clearly create an increased risk of harm) as a preventative approach to ensure that it doesn't happen again. 
· The HSE and LA's must ensure that there is a "consistent" investigation and prosecution policy across the whole of the UK so as to address the current unacceptable disparities. The CCA Report "Safety Last - The Under Enforcement Of Health & Safety" published in October 2002 confirmed that Health and Safety is being enforced in a very haphazard way and despite their being detailed policies the level of inspections and prosecutions varies enormously by Region and by Sector
· The HSE must change its practice in relation to the investigation and prosecution of directors and managers for health and safety offences 
· Lawyers representing the HSE should be instructed by the HSE, in cases involving death and major injury to make strong representations to the magistrate that the case be heard in the Crown Court.
· No new initiatives should be used as a substitute for inspection and enforcement. We therefore strongly recommend that the HSE should not proceed with the proposal to move resources away from inspection and enforcement to fund an increase in education, information and advice.'
· New legal new positive statutory health and safety responsibilities should be imposed upon Directors and Senior Managers, implementing the commitment set out in the "Revitalising Health and Safety Strategy" 
· The HSC/E should recognise that the Department of Work and Pensions Select Committee report into the work of the Health and Safety Commission and Executive published in July 2004 highlighted a number of key issues and recommendations that need to be addressed to make the HSE and HSC more effective. These are:
- a lack of resources (HSE is under-resourced)
- a lack of enforcement activity
- a lack of support for unions and safety representatives and the need to strengthen the rights of safety representatives
- The Select Committee complained about the length of time the government was taking to introduce legislation on corporate killing, and higher penalties for breaches of health and safety legislation.
- The DWP Select Committee also called on the government to reconsider its decision not to legislate on directors' duties.
- The DWP Select Committee recommended that HSE be given additional resources to enforce its guidance on work-related road safety
· The HSC need to do more to recognise the valuable contribution of Safety Representatives by promoting strong worker involvement through trade unions Safety Representatives, expanding the base of their involvement in health and safety management and strengthening the rights, powers and protection of Safety Representatives. 
Interventions Strategy - Inspection and Enforcement
(Interventions at and during exposure to risk) 
Reference paragraphs 70 to 73 of the CD on pages 17 and 18.
  
The CWU welcomes the fact that the consultation document concludes in paragraph 17 on page 7 that the effectiveness of all intervention techniques used depends on an effective regime of inspection, investigation and safety law enforcement to achieve health and safety improvements. Further to this in paragraph 70 on page 17 the CD states that Inspection and enforcement will remain a vital intervention strategy. However, in this CD the HSE appears to be 'signalling a retreat' and attempting to reduce or curtail its health and safety regulatory investigative and enforcement activities to concentrate on providing information, advice and education instead, which is contrary to consistent government statements aimed at restoring confidence and rebalancing the law in favour of the victims. (The CD is riddled with references undermining Inspection and enforcement e.g. paragraph 7 "fewer inspection", paragraph 14 "less proactive", paragraph 28 "reallocate resources", paragraph 60 "HSE and LAs will not intervene proactively", paragraph 62 "earned autonomy", paragraph 69 "reduction of withdrawal of inspection", etc).
The proposal to shift HSE activity away from traditional interventions (inspection, enforcement, incident and ill health investigation and dealing with issues of concern that are raised in complaints) also fly's in the face of government policy as set out in the DETR/HSC "revitalising Health & Safety strategy statement" and the HSC's "Strategy for workplace health and safety in Great Britain to 2010 and beyond". 
Such a proposal would only serve business interests and would indicate to Trade Union members that employers held sway in the thinking of the HSC/HSE whereby workplace safety is always balanced against profit at the expense of the workforce and the end result can only be declining health and safety standards. 
We must ask the question; what would happen if the police took such an enlightened attitude to other forms of crime? Just because the suspects are company managers and directors it doesn't warrant the level of immunity from the law that they currently enjoy.  

Paragraphs 12 to 16 of the CD on pages 5 and 6 outlines a new strategy of "targeting" that means there will be less proactive interventions. We are concerned that the result will be that too few workplaces will be targeted under the proposed new strategy under discussion. We would however like to see more targeted enforcement linked to the priority programmes such as slips, trips and falls, MSDs and stress. 

The standards currently set for what constitutes management failures are set far too low and in many cases only "exceptionally grave failings" lead to prosecutions. The decision makers responsible for the defective management systems are not held to account often enough even now, let alone under a system of reduced inspection and enforcement activity. This may lead to more health and safety crimes going unpunished.

The Consultation Document asks for views on a range and mix of intervention techniques but fails to indicate the implications of these new interventions on traditional enforcement activities. It is difficult therefore to lend support to these new proposals without knowing the effect of the proposals on current methods. 
 

Paragraph 10 of the CD on page 5 mentions "only finite resource being available" and "best value for money". Paragraph 28 specifically asks for views on the allocation of resources between different types of interventions without providing information of the projected impact on traditional interventions and safety law enforcement. We must assume therefore that the proposition is to draw resources away from inspection, investigation and prosecution and to "advise more and enforce less" which is contrary to the Department of Work and Pensions Select Committee Report recommendation, mentioned in paragraph 11 that implementation of the strategy should not mean a shift away from inspection and enforcement.
The CWU's firm opinion is that the HSE and LA's primary core function is and should remain a proactive and reactive enforcer of criminal health and safety law.
The CWU welcomes the fact that the consultation document concludes in paragraph 17 that effective health and safety improvements depends on an effective regime of inspection, investigation and safety law enforcement.
The CWU is opposed to the proposition that the Health and Safety Executive should "advise more and enforce less". We are gravely concerned about the potential retrograde effect on worker and public safety such a move would inevitably result in.

The CWU would wish to make it clear from the outset that we do not support the proposition to draw resources away from inspection, investigation and prosecution. Any decision that HSE and LAs should move away from enforcing the law through these traditional methods is unsustainable in view of the fact that evidence and research indicates that enforcement works and that inspection and prosecution has been shown to be most effective way of reducing injury rates and ill-health and ensuring compliance. 

The CWU therefore believes that regulation without robust enforcement is extremely dangerous, would encourages more health and safety law-breaking than the currently exists and would further undermine the effect of all health and safety criminal law. It is the CWU's view that the UK cannot just have a raft of Health and Safety Legislation and expect employers not to break the law without them being policed, monitored and backed up with enforcement. 

TUC research, published in October 2004, confirms that employers make significant improvements where they are inspected, are issued with an enforcement notice, are prosecuted or hear of another employer being prosecuted. Where faced with a legal enforcement notice around two-thirds of employers, did not only comply, but reviewed their health and safety practices elsewhere.
Inspection should be seen as a positive benefit to employers rather than a burden. 

Hampton Review of Regulatory Inspection and Enforcement
Reference paragraphs 6 and 62 of the CD on pages 3 and 15 respectively.

It is also worth mentioning at this juncture the "Hampton Review of Regulatory Inspection and Enforcement", reference to which is made in paragraph 6 of the CD on page 3 and paragraph 62 on page 15. We note with concern the parallel proposals within this CD.  

The CWU supports the view of the Centre for Corporate Accountability (CCA) in respect of rejecting Hampton Review's 'Interim Report' entitled "Reducing Administrative burdens: effective inspection and enforcement", published on 2 December 2004 which concludes that regulators should make a public commitment, except in the most serious cases, not to prosecute business that have honestly attempted to follow guidance. Such a proposal would drive a coach and horses though HSC's calibrated risk based enforcement response and it would be almost impossible for HSE inspectors to prove that a business has acted dishonestly. 

In the case of the HSE and LAs it is incumbent on the Hampton Review to listen to the views of trade unions and to look very carefully at all the research on the effectiveness of advice, inspection and enforcement, rather than just support the Treasury's preconceived cost reduction views, supported by business who are simply interested in avoid health and safety compliance. 

The Hampton Review's prime source of information on how regulation impacts business came from talking to employers - that is to say directors and managers who have a vested interest in reduced levels of health and safety regulation. It is simply not possible to understand how the regulatory bodies operate unless you also talk to the workforce and their Trade Unions.

The Hampton Review has not made any distinction between different kinds of regulatory bodies and the purpose of their regulation report conclusions. The Review's scope included 59 national regulators and there is no recognition within the Hampton Review that the Health and Safety Executive which is concerned with worker and public safety can not be looked at in the same light as for example 'the Insolvency Service', 'English Heritage' or the 'Agricultural Wages Team'. It is difficult to take seriously proposals that fail to acknowledge these differences. 

It is the CWU's view that the Hampton report shows a real failure of understanding the special challenges of health and safety enforcement - where, for example, so much is potentially at stake for workers and the public and where the HSE already provides an unrivalled range of advice and support. The Hampton Review makes far reaching conclusions but appears to have failed to look at extensive research literature, both national and international, on what motivates companies and those who determine safety policies within companies. This research indicates that inspection, with the threat of enforcement, are the most effective in reducing injury rates.


New Interventions 
Reference paragraphs 22 - 27 of the CD on pages 7 and 8.
CWU has no objection to complementing inspection and prosecution with other interventions so long as these initiatives aimed at complementing the enforcement are resourced additionally and are trialed and evaluated with trade union involvement to ensure that they are effective.

The CWU does not believe that the information on the effectiveness of many of the interventions is available and no decision should be made until they have been trialed and evaluated. The CWU was also surprised that eight of the sixteen questions asked related to one of the twelve interventions - recognising good performance.

Low Risk Premises
Paragraphs 12 - 16 of the CD on pages 5 and 6 refer to low risk
premises. 

In the CWU's view allowing the HSE to continue down the track of non-inspection of low risk premises and to move away from requiring inspections of every premises has a number of dangers. In relation to safety issues, a premises can be deemed low risk for two  reasons. First because the nature of the work does not entail, in its view sufficiently serious risks and secondly because a previous
inspection indicated that safe working practices were being adopted at that premises. However, both of these can change significantly over time. New management can take over a business without the 
commitment of safe working practices and a new type of more hazardous process can be adopted. 

Inspections are therefore necessary to determine whether or not a premises continues to be low 
risk.

Therefore the CWU considers that the effect of this proposal will make things easier for business and would have a serious detrimental impact upon safety. 

There are also concerns about how a particular premise would be deemed low risk. A premise may be low risk in terms of traumatic injury - but high risk in terms of levels of stress, RSI or other forms of chronic ill health and workplace disability. So, serious consideration needs to be given to how a particular premises are considered low risk - neither the CD or the Hampton Review explains how low risk would or should be assessed or whether trade unions and their safety representatives would be consulted and involved in such assessments. Such a proposition should only be considered in our view, in circumstances where Safety Representatives were given greater powers supported by the HSE. This is covered in greater detail later in this document. 

HSE Resources
Reference to HSE available resources is made in paragraph 10 of the CD on page 5.
We believe that the HSE is not sufficiently well resourced to meet its objectives and the work of the HSE needs to be adequately resourced. 

 

The CWU views the question of "resources" as a crucial issue which goes to the heart of many arguments relating to the way in which the HSC/E does or should function. The real terms cut of 10% to the HSE budget over the next three years is unacceptable and needs to be reversed and resources substantially increased. 
We support the view of "PROSPECT" (the trade union representing HSE Inspectors) and the conclusion of the Department of Work and Pensions Select Committee that the number of inspectors in HSE's Field Operations Directorate should be doubled so that each workplace can be inspected at least every 5 years and so that each new workplace is inspected in its first year of operation. 
In November 2002, HSE told its staff that the financial climate had changed and that vacancies would not be filled and there would be no further recruitment at the moment. Due to staff retiring and leaving, this will mean a significant drop in inspector numbers. 
In comparison with other law enforcement agencies, there are now more police officers than ever before, and police resources have more than doubled in real terms since the mid 1970s. HSE resource allocation does not compare favourably with even the more peripheral divisions of the police. So, for example there are more British Transport Police officers than HSE inspectors and there are more police-employed traffic wardens than HSE inspectors, and currently employed in the UK!

£2 billion a year is paid out in compensation and industrial injuries benefit alone. Take into account lost production, increased labour costs, costs to the NHS and the estimates soar to £18 billion. None of this takes into account the personal cost in pain and suffering of the employees who are damaged in the workplace and the lives of families wrecked by preventable accidents and disease.

The numbers of HSE Inspectors are dwindling, and there is a risk that the way it deals with serious incidents will be compromised by not having specialist engineering backup immediately available.

The HSE Inspectors Trade Union "PROSPECT" say that with the lack of resources there is no prospect that HSE will be able to enforce the new Asbestos legislation which came into force in May 2004 aimed at removing the risk from asbestos. That is of great concern to the CWU who represent members who have and continue to come into contact with Asbestos. 

The CWU also has thousands of members who drive vehicles at work and it is also of great concern that the HSE will not be getting employers to comply with their new guidance on driving at work, which will do nothing to stop the 1,000 or so deaths caused by this hazardous activity. The guidance itself states: "HSC's enforcement policy statement recognises the need to prioritise investigation and enforcement action. So employers who choose to do so will be able to carry on making employees spend excessive hours behind the wheel of badly maintained vehicles and working to unreasonable deadlines and there will be no comeback.

Accident investigations are being affected by lack of resources. Under the new criteria serious accidents such as some lacerations, serious fractures, burns to less than 10% of the body, and amputations of fingers are not being investigated even when there is evidence that there has been a serious breach of the law. It is akin to the police withdrawing from stabbings because of lack of manpower. 

There needs to be a sufficient number of inspectors to provide a credible presence "on the beat", providing advice to those open to persuasion and forcing compliance on the unscrupulous.
If the HSC/E and the Government want the current enforcement policy to be properly and equitably applied, it is essential that there are enough inspectors to undertake appropriately comprehensive investigations and prosecution preparation. 

There is a duty on HSE under Section 18 of the Health & Safety at Work Act to make adequate arrangements to enforce health and safety law. CWU fully supports the view that compliance with Section 18 is in serious doubt given the numbers of serious accidents not investigated and the dwindling numbers of HSE Inspectors.

Much more needs to be done in this country on ill-health prevention and rehabilitation. We lag behind our European partners on OH provision. But at the same time the Employment Medical Advice Service (EMAS) within HSE has been run down to such an extent that it now only employs just 15 doctors and 27 nurses to cover all of Great Britain. EMAS was set up to provide information and advice on occupational health to employees, the HSC, and others and there is a duty in the Health and Safety at Work Act that it be maintained. It is highly questionable as to whether it is being maintained and it needs re-invigorating if it is to play a useful role in future ill-health prevention and rehabilitation as set out in HSC/E policy and strategy.

Advice, Education, Information and Publications
Reference paragraph 55 to 59 of the CD on pages 14 and 15.
The provision of advice and information currently provided by the HSE is an important supplementary service and should continue to be developed in parallel with enforcement activities but not at the expense of that primary core function. The publication and provision of advice and information is one area where the HSE has traditionally excelled. The HSE website and publications are popular and well used. HSE guidance is authoritative because it gives the legally enforceable line and tells businesses and employers what they must do to comply with the law. HSE guidance is well appreciated by Safety Representatives. The main complaint is that more of it is not free. It is right for HSE to continue to produce high quality practical advice to employers, employees and Safety Representatives from the perspective of the enforcing authority, which is well placed to advise employers on the steps they need to take. Our Safety Representatives use of HSE publications to support their representations to managers when seeking to achieve health and safety improvements in the workplace. The CWU sees this as an area that the HSE needs to continue its good work but make more of its publications free. 
Worker Involvement and Consultation (Working with those at Risk - Safety Reps)
Reference paragraphs 49 to 54 of the CD on pages 13 and 14.
 

The CWU welcomes the CD discussion references in paragraphs 49 to 54 under the sub-heading "working with those at risk". We concur with  CD's acknowledges that Trade unions and their safety representatives can have a powerful role in improving workplace safety standards and that the vast majority of research indicates that the involvement of trade union safety representatives in initiatives is a positive one. 
The CD records the fact that Organisations with union safety representation and safety committees have up to 50% lower injury rates. On this basis the weight of evidence substantially supports the view that it is right that the HSE and LAs should establish more effective interaction with trade unions and safety representatives and support trade union safety representatives in their roles as the representatives of people put at risk by work activities. 
Further to this proposal the CD notes that the research has shown that 6 out of 10 workplaces have no form of worker consultation arrangements on health and safety and initiatives with safety representatives tend to be less effective in the absence of trade union linkages with small to medium enterprises often not recognising trade unions or having safety representatives and it can be difficult for regulators to identify individuals who can "unofficially represent" their fellow workers. The fact is that it is never going to happen unless workers in these companies are given the legal right to be represented by a trade union safety representative, whether or not the company recognises the trade union for collective bargaining purposes. 
  
It is clear that the involvement of trade unions and their safety representatives is crucial to long term improvements in standards of work related safety. We agree that trade union safety representatives are far more effective than non-union representatives and would welcome working with the HSC/E to find ways in which we can encourage greater union penetration. 
We also believe that changes to the safety representatives regulations would help make safety representatives even more effective. Our view is supported by the considerable evidence and research showing that workforce involvement is beneficial. We therefore hope that the HSC/E will promote strong worker involvement through trade unions and strengthen the rights of safety representatives which would have a significantly greater effect on injury and illness figures.
The CWU welcomes the fact that Worker involvement and consultation via Trade Union Safety Representatives is a key element of the Health and Safety Commission's "Strategy for workplace health and safety in Great Britain to 2010 and beyond". That strategy recognises that Trade Union health and safety representatives are an important part of realising health and safety benefits.
Overall the 2004 Department of Work & Pensions Select Committee report is not only an endorsement of the arguments that the CWU, TUC, CCA, Other Trade Unions and Safety Campaign organisation have been making for a number of years, it also provides a blueprint for ensuring that occupational health and safety concerns are properly addressed in the future.  Many of its proposals are dependent on resources being made available from the government; however others, such as greater rights for safety reps, do not require additional resources. 

Greater powers for Safety Representatives (including in introduction of rights similar to those afforded to Safety Representatives in other countries e.g. Provisional Improvement Notices (PINs), Stop The Job Powers, Hazard Notices etc) and effective protection from victimisation are urgently required. The current SRSC Regulations 1977 are not enforced by the HSE and LAs and there is no effective remedy for breach of the Regulations. Employers exploit the lack of effective HSE enforcement and the lack of any legal requirement to respond to Safety Representatives input and representations. (Consultation is not balanced participation). The tragedy is that Safety Representatives are powerless in Criminal Law terms to stop accidents, unsafe working practices and instead of using their skills and training to stop accidents they often find themselves in the position of using their knowledge to build cases for civil litigation damages claims - Safety Reps struggle against an imbalance of power and the lack of an effective issue resolution process. The PINs system would offer potential benefits for the HSE itself. The Safety Rep sanctions would provide genuine opportunities for workplaces to manage health and safety internally without recourse to HSE intervention, freeing up HSE to concentrate intervention resources more effectively and on proactive initiatives and better enforcement and on prosecutions of recalcitrant employers. Employees and their TU Safety Representatives play an important role in raising safety standards at work. The Government itself acknowledges that workplaces with trade union safety representatives and joint health and safety committees have 50% fewer injuries compared with workplaces without such structures.Currently, on average, workplaces can expect a visit from an HSE inspector once every five years at best; in the absence of more inspectors, trained safety representatives should be given greater legal powers to stop unsafe working practices and recommend safety improvements. That is why safety representatives should be given new powers including the right to serve a "Provisional Improvement Notice" (PIN).PINs already exist in Australia and New Zealand. The serving of a PIN puts an employer on formal notice that the safety representative thinks that the employer is breaking health and safety law and that improvements need to be made. If the employer fails to comply with the notice within a particular time period, the safety representative can call in a HSE inspector to adjudicate. We therefore strongly recommend that:(a) safety representatives are given the power to serve provisional improvement notices which have legal effect and for safety HSE and LA inspectors to be the final arbiter of what enforcement action needs to be taken. (b) requirements are imposed on employers to respond safety representatives representations. (c) Safety Representatives are given better protection from detriment, victimisation and unfair dismissal.
Given the HSE's limited resources, if safety representatives were empowered to enforce health and safety law in the workplace, we believe this would have a powerful effect in improving standards.  
The Safety Representatives and Safety Committees Regulations 1977 are far less empowering of trade union health and safety representatives than many other countries such as in the Australian system which is based upon "co-regulation". 
The HSC definition of consultation, i.e. providing the workforce with information and taking account of their views before making decisions affecting their health and safety, is "aspirational". The experience of UK Trade Unions and HSE inspectors of consultation in practice is that it does not effectively involve workers. It is essentially a one-way, information-giving conduit from employer to worker and does not require employers to take workers' concerns seriously or respond to representations or reports. It relies upon employer goodwill and if this is not forthcoming, Trade Union safety rep's a difficult role. Not least where legal non-compliance is perceived and the safety representative is confronted with little armoury. Moreover, the 1977 Safety Representatives and Safety Committees Regulations are not enforced by the HSE and in effect there is no remedy for breach. This has served to create an imbalance of power between employers and the trade unions, safety representatives and the workforce they represent, strengthening the industry position and weakening that of the trade union Occupational Health and Safety movement. The effect has been to frustrate health and safety representation so that when HSE is involved, the experience for the inspector can be arduous. Conflict resolution without the benefit of an issue resolution framework as exists in Australian and other countries. 
 

CWU recommends greater recognition and powers for safety representatives be introduced including the powers to serve provisional improvement notices (PINs) on employers who do not comply with the law along with other Safety Rep sanctions. This to be supported by an issue resolution process should be introduced as such a system has much to offer the UK system at this present time. Such notices need a legal status and the system instigated in, Australia is an obvious model to follow. The system has potential benefits for HSE itself. The Safety Rep sanctions would provide genuine opportunities for workplaces to manage health and safety internally, without recourse to HSE, freeing up HSE to concentrate on proactive initiatives and enforcement action against recalcitrant employers. The issue resolution arrangements would provide HSE with the option of becoming involved only when a health and safety dispute arises and when internal issue resolution measures fails and negotiation is exhausted. It is hoped that the HSC/E will take the opportunity to improve worker involvement in health and safety at this time.
  
Department of Work & Pensions Select Committee report
Reference paragraph 11 of the CD on page 5.
Overall the Department of Work & Pensions Select Committee report is not only an endorsement of the arguments that the CWU, TUC, CCA, other Trade Unions and Safety Campaign organisation have been making for a number of years, it also provides a blueprint for ensuring that occupational health and safety concerns are properly addressed in the future.  Many of its proposals are dependent on resources being made available from the government; however others, such as more emphasis being given to enforcement, and greater rights for safety reps, do not require additional resources. 
The HSC must address these issues urgently, and at the same time seek to reach agreement with the government on resources for the other recommendations of this report.   
Directors & Senior Managers 
Motivating senior managers is referred to in paragraphs 34 to 37 of the CD on pages 11 and 12.
If the Government's impending law reform on Corporate Killing is to be targeted only holding corporations to account who commit "exceptionally grave offences" with a "high threshold" and government does not propose to invoke individual liability against Directors and senior managers, then effective accountability and improved standards of work related health and safety will not be achieved via the introduction of such legislation.
 
The CWU strongly supports the proposal for making corporate leadership personally responsible for serious breaches of health and safety law within their organisations as our Union believes that the key to motivating directors and senior managers in company is to make real the threat of personal liability upon directors and senior managers.
The Government and HSC gave a commitment in the "Revitalising Health & Safety" Strategy in 2000 to introduce new positive statutory health and safety responsibilities on Directors and Senior Managers which currently doesn't exist. Action Point 11 of the Revitalising Strategy Statement stated that: The Health and Safety Commission will develop a code of practice on Directors' responsibilities for health and safety, in conjunction with stakeholders. 

It is intended that the code of practice will, in particular, stipulate that organisations should appoint an individual Director for health and safety, or responsible person of similar status (for example in organisations where there is no board of Directors). The Health and Safety Commission will also advise Ministers on how the law would need to be changed to make these responsibilities statutory so that Directors and responsible persons of similar status are clear about what is expected of them in their management of health and safety. It is the intention of Ministers, to introduce legislation on these responsibilities. This has never been implemented.

Voluntary codes and programmes just do not work! The HSC/E have produced some excellent guidance, leaflets and research about the savings to industry of good health and safety. However it is apparent that industry does not take notice of this advice, information and findings and it is therefore clear to our Union that the "advise more and enforce less" proposal would do nothing to make British workers and workplaces safer. If the HSC/E are going to do more to persuade industry, employers and their representative bodies such as the CBI and Institute of Directors to take more notice then THE resources of HSC/E and LAs must continue to be primarily directed towards core activities of traditional enforcement and action is urgently needed in respect of substantially increasing such activities.
At present Directors and Senior Managers can legally insulate themselves from what is going on in the company despite those individuals being the people with the most power. This is bad for Safety and bad for accountability. In view of the fact that the proposed new Corporate Manslaughter Offence will exclude personal liability and in view of the issues raised in this CD, is vitally important, that government acts to introduce new positive statutory health and safety responsibilities on Directors and Senior Managers without further delay.
Corporate Accountability, Manslaughter and Sentencing
The CWU amongst other Trade Unions along with the TUC and CCA have been campaigning for the introduction of better corporate accountability and safety law enforcement since 1997, when the present government came to power. We're pleased to see a draft corporate manslaughter bill finally make it into the Queen's Speech and the introduction of the new offence is obviously very much welcomed. The CWU hopes that the proposed new legislation will have a profound impact on those Directors and Managers who fail to ensure the health and safety of the workforce and the public. However that bill in itself will not provide the solutions our Union seeks. It is our view, that the Government must, alongside the new Corporate Manslaughter Law, immediately impose statutory safety duties upon directors, as promised by the Deputy Prime Minister in 2000 in the "Revitalising Health and Safety" Strategy document. Unless both these reforms are made together, company directors will continue to escape accountability for 'manslaughter' and other serious safety failures and offences where in all other respects they are seriously culpable. The Government and HSC/HSE should recognised that imposing positive safety duties on directors and managers along with effective programmes of workplace inspections and rigorous enforcement of Health and Safety Law is the only way to ensure real improvements in workplace health and safety through corporate responsibility and prosecutions of offenders. It is necessary for the HSC/E to restore confidence and to rebalance the law in favour of the victims, workers and the public through a radical review of enforcement, supported by effective sentencing by the courts with clear well defined offences. Workers and the public do expect the HSE and Local Authorities to "Proactively" Police employers and enforce the law and for the Law to be effective in holding those responsible to account along with appropriate sentencing, proportionate to the crimes being committed. In the opinion of the CWU the case for reform is overwhelming and a new regime of a better resourced HSE, rigorously enforcing the Law with harsher sentences including imprisonment are appropriate in our opinion. We do need a system in place where workers and the public know that offenders and companies can be caught, charged, convicted and sentenced for such offences because the law as it exists isn't working. PenaltiesThe current penalty regime is fragmented and complicated. Prosecution is a slow and expensive process, and very few health and safety or environmental cases proceed to magistrates' courts. Magistrates' courts can only levy fines of up to £20,000, and can refer serious cases to Crown Courts, where fines are only limited by the relevant legislation. Local authorities have told the "Hampton review" that the cost of prosecution deters them from taking the strongest action against some companies and traders. There must be increases in fines; and custodial and community sentences, rather than the derisory £5,000 maximum currently available to magistrates for regulation breaches. The level of fines has remained static since 1992.Considering that prosecution is a last resort, the fines resulting from prosecution are generally low. The average fine for a breach of health and safety law was £4,036 in 2003-04. When Royal Mail was convicted in 2003 for three Health and Safety offences following the death of a member of the public in a horrific accident at the Bridgend Delivery Office the Court imposed fines and costs totally £250,000 and this compares poorly with the power of the Postal Regular who may impose massive fines. After missing its 2004 delivery targets Royal Mail paid out £50 million in compensation for failing to meet quality of service targets which never hurt anyone. When the Royal Mail Directors decide their priorities, taking these comparisons into account, how on earth will an organisation like Royal Mail and its Directors and Senior Managers ever take their safety responsibilities seriously, especially if the HSE retreats from Inspections and enforcement? Directors and Managers can be imprisoned for Companies Act or Taxation Offences e.g. "Cooking the Books" but not for killing workers and members of the public. Last year 57 people were imprisoned for Animal Cruelty Offences but only one for a health and safety offence and for the gravest offence of all the Government propose to exclude from liability Directors and Senior Managers under the new Corporate Manslaughter law. The CWU strongly supports the view that penalties for health and safety offences should be much harsher. 
Victims
The key aim of Health and Safety at Work Act 1974 which amongst other things established the Health & Safety Commission and Executive (HSC/E), is to prevent deaths and injuries, at work and so reduce victims. The view of the CWU is that the balance of power and influence needs to be redressed in favour of victims as our Union's view is that currently industry has far too much influence on the government and the HSC. Baroness Scotland Minister responsible for criminal law reform said on 29th April 2004 "the Government is engaged in an ambitious and extensive modernisation of the criminal justice system, to rebalance it in favour of the victim and the community". 
Partnership
Reference paragraph 29 to 33 of the CD on page 11.
The experience of a number of industries, such as Glass, ceramics, paper and board, retail, chemicals, has shown that partnership between employers and unions can be extremely effective in making a major impact in reducing injury and illness levels. In some cases injury rates have been cut by over 50% as a result of such partnerships. A number of these are highlighted in the recent TUC report "The Union Effect". Experience shows that the involvement of the inspectorate at either Local Authority of HSE level is important for the success of such initiatives. The CWU notes that there is no mention of professional bodies within the list of possible partners. We support the TUC view and would like to see greater partnership working between the HSE and IOSH.
Design and Supply Chain
Reference paragraph 38 to 45 of the CD on pages 12 and 13.
In 2003 a CWU member was killed in an Accident at Work as a result of faulty equipment that had been fitted with badly designed safety equipment by the designer/suppliers.
This is a crucial area and the CWU would welcome and support greater work on this area. The TUC has pointed out that there has been a noticeable reluctance to enforce the HSW Act against suppliers and designers and we would wish to see more enforcement activity in this area. Those initiatives that have all been successful to date have been enforcement led and mainly in vehicle and machinery design. We support the TUC view and would wish to see the regulations used against architects and other product designers, manufacturers and suppliers. Local Authorities and the HSE need to encourage greater responsibility within this important area as there are considerable gains to be made.  However where an intervention is enforcement led it is more likely to be effective. 

Sector and Industry-wide initiatives.
Reference to sector and industry wide projects ids made in paragraph 46 to 48 of the CD on page 13.
The CWU welcomes joint union/employer/HSE initiatives across a sector or industry such as the Royal Mail Synergy Project. Almost all those that have been successful have originated with in Industry Adversary Committees (IACs). We would like to see them strengthened to ensure that the workers and employers jointly take ownership of solutions. We would point out that no IAC exists for the Communications Industry.
On the CD question regarding "best practice" the CWU supports the view that more use is made of Industry Advisory Committees in promoting best practice.

Education and awareness
Reference to Education and awareness is made in paragraph 55 to 59 of the CD on page 14 and 15.
Awareness raising campaigns and other educational initiatives are a useful way of supporting other initiatives, and unions have traditionally welcomed and supported them. However we would dispute that linking such initiatives with a "no inspection" policy is the most effective way of proceeding. It is our belief that education programmes are most effective when linked to an enforcement/inspection policy. We also believe that the HSE should more actively support trade union safety representatives seeking paid time off for education and training.
Recognising good performance. 
Reference paragraphs 60 to 69 of the CD on pages 15 - 17.
We are pleased that the HSC have accepted that a VPP or self-regulation regime is inappropriate for the UK. The CWU believes that the emphasis should be on greater enforcement of bad performers rather than recognising good performers. The concept of reducing the level of inspection of "good employers" perpetuates the idea that enforcement is somehow a bad thing, which employers would wish to avoid. Good employers will have nothing to fear from inspections. 

Previous attempts to introduce such a scheme in the early 1990's were not a success and the CWU notes that there is no evidence-based analysis available which would allow any such scheme to be introduced within the UK. Nor is there any form of certifiable standard which is available for use at present. The CWU believes that if any form of measure of good performance is to be used then any assessment must involve trade unions and their safety representatives as they are independent of the employer. Any "Earned Autonomy" or "reduction or withdrawal of HSE/LA Inspections" should only be considered in our view, in circumstances where Safety Representatives were given greater powers supported by the HSE. We would welcome other systems that reward good performance such as awards, and believe that this should be promoted. 

Interventions at and during exposure to risk- intermediaries
Reference paragraphs 74 to 78 of the CD on page 18.
The CWU supports the TUC view, welcoming work with other intermediaries and would like to see more initiatives working with groups that can influence duty holders such as trade bodies, insurers, investors, other parts of government, colleges, banks, estate agents etc. A number of local authorities have already been particularly innovative in this field and would also urge greater links with IOSH and the CIEH.
Interventions when consequences of exposure to risk arise - Accident and ill-health investigation
Reference paragraphs 83 to 86 of the CD on page 19.
The CWU believes that safety representatives have a very important role to play in accident investigation, yet because of the lack of enforcement of the consultation regulations, many safety representatives do not find out about an incident until well after it occurs. HSE must change this so as to enable prompt investigation, root cause analysis and thereby facilitating avoidance of similar accidents.

Dave Joyce
National Health, Safety & Environment Officer
Communication Workers Union
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